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Federal Preemption of Railroad Noise
Controk A Case Study and Comment

.

o meen Jeffrey O. Cerar>

The United States Environmental Protection Agency (EPA), in
administering the various federal environmental laws of the 19707,
has often been caught in the middle of hotly contested socia! dis-
putes. EPA has been the focal point of such charged issues as
whether the quality of air in pristine areas should be maintained if
it may mean the cessation of economic development in thase
areas;! or whether Americans in major cities ought to be required
to reduce the use of automobiles by 80% in order to restore their
oir to safe levels;? or whether the automobile industry should he
required to work toward future compliance with air emission stan-
dards which they now say are unachievable.® These tugs-of-war

most often represent a confrontation between two national in-. -

terests, the need for regulation to protect public health and wel-
fare, and the need of American industry to produce and profit in
an atmosphere free of regulatory interference.

One such battle is currently being waged over a law dealing with
the control of noise from interstate railroads. Though the stakes are

* B,A,, University of Utah, 1867; ],D., Columbia University School of Law, 1972,
Mz, Cerar is an attorney ot the United States Environmental Protection Agency.
Except where specified, the opinions he expresses in this artiele represent his per-
sonal views nand not those of the EPA,

1, Slerra Club v, Buckelshaus, 344 F. Supp. 253 (D.D.C.), aff'd per curlam, 4
ERC 1B15 (D.C, Cir, 1872) aff'd by an equally dividod Court sub nom. Frl v. Slerra
Club, 412 U.S, 54] (1873).

8, See 38 Fed. Reg, 2194 (1873), published under court order, Clty of Riverside v.
Ruckelshaus, 4 ERC 1728 (C.D, Cal. 1972); 38 Fed. Reg, 17683 (1973%; 38 Fed, Reg.
31232 (1973) {cedified in 40 C,F.R. §§ 52.220-52.270 (1976)).

3, See ] QUARLES, CLEANING UP AMERICA 177.05 {1876); see also 40 Fed, Reg.
11800 (1875} (suspending the effective date of the 1977 model year emission stap-
dards for hydrocarbons and curban monoxide). Two bills to further extend the effec-
tive date of thase requirements dled with the adjournment of the 84th Congress, sec
5, 3219, 04th Cong., 2d Sess, (1076); H.R. 10,88, 8-4th Cong,, 2d Sess. (1976); S. REp.
No, 717, ©th Cong., 2d Sess. [1976); H.R, BEP, No, 1175, 94th Cong., 2d Sess.

(1976},



e e T

2 COLUMEIA JOURNAL OF ENVIRONMENTAL LAw {3: 1

much lower than in many of EPA's other disputes, the railroad
noise matter deserves attention because these same two national
interests, having now predictably collided, at one time formed a
partnership that produced the law at issue. Thus, this case study
adds a dynamic element which itself should be examined so that its
operation may he anticipated in future interactions between these
potentially competing Interests.

While railrond noise may not necessarily be an environmental
problem of national scope, EPA bhas estimated that about 2,3 mil-
lion Americans are exposed to levels of raflroad nolse high enough
to adversely affect their health or welfared In recent yenrs, com-
munities where railroad noise has been most intrusive have, each
In its own manner, attempted to solve their problems by regula-
tion.? The railroads in turn have come to view the proliferation of
differing state and local noise contral regulations as an intrusion on
their freedom to go about the business of moving goods and people
in interstate commerce,®

In the Noise Control Aet of 1972,7 Congress attempted to satisfy
the divergent interests of the communities and the railroads. The
roflroads wanted relief from bothersome state and local regulations,
and the environmentalists were willing not to fight them in ex-
change for thelr acceptance of efective noise contro! at the federal
level, To reach this end Congress employed the legal device of
preemption, whereby federal regulations once enacted would su-
persede those imposed under the nuthority of state and loeal gov-
ernments to regulate.

As it has turned out, however, EPA, the federal agency chosen
by Congress to administer this law, has found itsell unable to
provide eflective national solutions to many of the specifie noise

4 U8, ENVINONMENTAL PROTECTION AGENCY, BACKGROUND DOCUMENT FOR
RAILROAD NOISE EM5810N STANDARDS 8-18 {1875), EPA lus detennined that ud-
verse jmpact fram noise beging ot 55 Ldn, U.S. ESVIRONMENTAL PROTECTION
AGENCY, INFORMATION oON LEVELS OF ENVINONMENTAL NOISE REQUISITE TO
ProTECT PULLIC HEALTH AND WELFARE WITH AN ADEQUATE MARGIN OF SAFETY
29 (1674), “Ldn" is the noise level in decibels expressed In terms of a Hme-weighted
average over a twenty-four hour period; this techulque weighs more heavily the
hours Letwesn 10:00 P.M, and 7:00 a.5. by ndding 10 declbels to the rendings taken,
tn account for the greater degree to which the spme nolse levels intetfere with night-
time actlvity, Id, at 13,

5. See notes 151-155 and accompanying text nfra,

6, See notes §8-113 and accampnnying text fnfra,

7. 42U.8.C. §§1901.1918 (Supp. 1V 1974).
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problems that are loeal in nature, and unwilling under those cir-
cumstances to take action which would prevent state and local gov-
ernments from acting on their own. The railroads are smarting
from frustrated expectations.®

The issue hns thus been joined: Does EPA have discretion with
respect to its scope of regulation under the Act? May it be re-
quired to regulate beyond the boundaries it sets for itself? Can the
railroads reasomably require bronder federal preemption which
serves their interests? Does any significant state and local authority
to control railroad noise remain under the Act? This article ex-
plores these questions and the implications of their possible an-
swers,

I. PrerMmprion axp THE NoisE CONTROL ACT oF 1972

The Noise Control Act of 19727 evalved from a bill submitted by
the Administration®® and introduced in both Fouses of Congress
in early 1971.1* The Bill, like the final Act, proclaimed Congress'
idealism for an environment for all Americans free from naise
which jeopardizes their health or welfare.1? At the same time, it
asserted that while primary responsibility for control of noise rests
with state and local governments, federal action is essential to deal
with major noise problems reguiring national uniformity of treat-
ment.!? These policles are reflected in numerous places through-
out the Act, which authorizes EPA to set noise emission standards
which become preemptive of the standards that state or local gov-
ernments could otherwise have adopted or enforced, !4

The doctrine of preemption has been developed by the courts
for the purpose of aveiding “conflicting regulation of conduet by
various official bodies which might have some authority over the

8, Ser Comments of the Assaciation of American Rallrouds on Proposed Noive
Emission Standurds, August 19, 1074, EPA docket No, ONAC 7201002, at 2436,

B, 42 US.C. §§4901.4918 (Supp, IV 1874),

10, See COUNCIL ON ENVINONMENTAL QUALITY, THE PRESIDENT'S 1671 EN-
VINONMENTAL PROCRAM 3, 186-06 (1971),

11. & 1016, 024 Cong,, 15t Sess, (1971); LR, 5275, 82d Cong,, st Sess, (1971)
H.A. 5388, 92d Cong., lst Sess, (1971); H.R, 6578, 82d Cong, [st Sess, (1871)
[identienl bills, hereinafter cited as H.R, 5275],

12, H.R, 5275, supra note 11, § 2{h); 42 U.S.C, § 480U (Supp, IV 1974),

13, HLR, 5275, supra note 11, § 2(a)(3); 42 U,5.C. § 4901(a)(3} {Supp. 1V 1874),

14. On the subject of preemption and environmental cantrol generally, see P.
Soper, The Constitutional Framcwork of Environmental Luw, in FEDERAL EN-
VIHONMENTAL Law 20, 77100 (1974),
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subject matter.”!3 In the field of interstate commerce the conflict
arises from two causes. First, the regulation of commerce is n
power granted to the federal government'® but not denied the
states, 7 thus leaving the states with some residual authority over
commerce.'® Where the federnl government and the states regu-
late the same problem, there is often conflict,?? Courts have also
held that federal inaction can sometimes override state authority,20
and although such cases should not be considered preemption
cases in the pure sense of the word,?! these decisions have pro-
vided important ideclogical roots for the pure preemption cases.

The second source of conflict is particularly relevant to our dis-
cussion; state and local governments, in taking legitimate actions
under their police power to protect public health, welfare and
safety, may thereby regulate interstate commerce in a manner in-
consistent with federal law. To the extent there is such inconsis-
tency, the federal law is entitled, under the Supremacy Clause of
the United States Constitution, to prevail.2? But, in general,
“evenhanded local regulation to effectuate a legitimate loeal public
interest is valid unless preempted by Federal action,”#® or unduly
burdensome on interstate commerce.®

The basic test of whether state action is preempted {s twofold; (1)
Does the nature of the subject matter require that federal action
shall be exclusive? (2) If not, did Congress’ clear and manifest in-
tent demand that its action be exclusive??®

15 Amalgamated Ass'n of Street, Electrie Railway snd Motor Coach Employees v,
Lockridge, 403 U.5, 27+, 285.86 (1071).

16, 1.5, Const.art. 1, § 8, cl. 2.

17. Sev U.S, CoNST. art. I, § 10,

18, U1.5, CoNsT, amend, X,

19, See, e.g., Pennsylvania v. Nelson, 350 U5, 497 {1856); Hill v, Florida, 325
U.5, 538 {1845); Hines v, Davidowitz, 312 U,8. 52 (1041),

20, Sec note 26 and accompanying text infrs.

21, On this lssue, see Freeman, Dynomic Federalism and the Concept of Pre-
empton, 21 DEPAUL L. REY, 630 (1072); Commnent, A Canceptug! Refinement of the
Doctrine of Federal Preemption, 22 J. Pus, L. 361 (1973); Nate, Preemption a1 a
Proferential Ground: A New Cenon of Construction, 12 STAN. L, REV, 208 (1858},

22, U.S, CoNsT, nrt. VI, § 2.

23, Huren Portland Cement Co, v, Detroit, 362 U.S, 440, 443 (1960),

24, Id. at 443, Although It is beyond the scope of this article to consider the
extent to which any state action may eonstitute an undue burden on interstate com-
merce, it must be kept in mind that any law or regulation which passes the preemp-
tion test must stifl be subjected to this separste inguiry,

93, Florida Lime und Avocado Geowers, Ine, v, Paul, 3753 US. 132 (1963); sew
Huron Partland Cement Co. v. Detrolt, 362 U.S, 440 (1960}
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In early cases, the courts were frequently presented with state
laws in areas where the Congress hud net acted, Preemption was
therefore based necessarily on whether the state law intruded in a
fleld which by its nature demanded that all regulation be federal.
Where the imperative of federal exclusivity was found, the state
laws were found unconstitutional, even though there was no fed.
eral law with which to conflict and hence no indication of congres-
sional intent.28 Where the Imperative was lacking, the federal inac-
tion was taken as an indieation that the states were [ree to act.2?

As Congress has gradually expanded the scope of the subjects it
has regulated, it has become increasingly possible for the courts to
supplement this inquiry with findings of congressional intent as to
whether federnl action was thought to be properly exclusive.
Courts still find that some fields, such as the conduct of fareign
affairs, by nature demand federal exclusivity because of a dominant
federal interest.?® But almost always there is some related federal
law which permits a further inquiry into Congress' intent.?® In
such enses, the objectives of federnl enactments are examined to
determine whether a state low presents an obstacle to flfilling
those objectives,™ or whether Congress’ scheme of regulation is so
pervasive as to have lefi little room For state or local action, 3! Thus,
congressional intent is emerging as the overriding hasis for decid-
ing preemption cases,

This has been particularly true in cases involving the police
power, Because this power has been historically reserved to the
states,? the inherent exclusivity test never stands alone. Rather,
the courts start with the “assumption that the historic police pow-
ers of the States were not to be superseded by the federal Act
unless that was the clear and manifest purpose of Congress,

26, FE.g., Lelsy v, Hardin, 135 U.S, 100 (1890); Cooley v. Board of Wardens of
Phitadelphia, 53 U.S. (12 How.) 209 (1851).

27, E.g, Plumly v. Massachusetts, 155 U.S, 161 {180.),

28, E.g., Pennslyvania v, Nelson, 350 U.S. 407 {1056},

29, Serid.

30, E.g, Hines v. Duvidowitz, 312 U.S, 52 {1941),

31 E.n, City of Burbunk v. Loekbeed Air Terminnl, Ine., 411 U.S, 624 (1873},
See Note, Afreraft Noise Abatement; Is There Rown for Local Regulution? 60
CoR~ELL L. REv, 269 (1875}

32, See Davies Warchouse Co, v. Bowles, 321 U.S. Li4 (1844); Munn v. IHinels,
o4 U8, 113 (1877}

33. Rice v, Santn Fe Elevator Corp,, 331 U.S. 218, 230 (1047); see alsa Askew v,
American Waterways Operators, Ine., 411 U.S, 325 (1973); Southern Pacifie Co. v,
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Clear and manifest does not necessarily mean expressed, and the
courts have gone into the legislative history, the statement of pur-
pose clauses and the ather sections of the federal legislation in
order to divine Congress’ purpose,®

To aid the courts in interpreting its intent with respect to
preemption, Congress often includes in statutes clauses which
specifically preempt, or specifically limit the amount of preemption
which the courts may otherwise have implied.?® This practice has
been comion in the drafiing of environmental legislation in the
1970, For example, the Clean Air Act and the Federal Water
Pollution Control Act contain omnibus preemption-limiting sections
which mandate that, except as expressly provided elsewhere in
those Acts, nothing therein be interpreted to preclude or deny the
power of states or their political subdivisions to adopt and enforee
standards for the emission of pollutants,3® Both sections, however,
restrict bath state and local authority from setting standards less
stringent than federal standards. :

Preemplion sections are found in most environmental statutes,
Some state clearly that there shall be no preemption,?? and others
specify that state and local governments may no longer establish
requirements which are not identical to the federal requirements, 8

Arizona, 325 U.S, 761 (1845); Flarida Line and Avocndo Growers, [nc, v. Paul, 373
U.S. 132 {1963); Maurer v, Hamilton, 308 U.5, 588 (1840}; Napler v. Atluntic Coast
Line B. Co., 2372 U.5. 605 (1926),

34, E.g., Askew v. American Whaterways Operators, Inc., 411 U5 325 {1073);
Amnlgamnted Ass'n of Street, Electric Railway und Moter Conch Employees v, Lock-
ridge, 403 U.S. 274 (1671); Florida Lime und Avocade Growers, Ine, v. Paul, 372
V.5, 132 (1963); Rice v. Santx Fe Elevator Corp,, 331 U.5, 218 (1047); Hines v.
Davidowitz, 312 U5, 52 (1041),

35, Ip these cases as well, the courts, In Intempreting preemptive language, have
operated under o presumption in favor of mnintaining the police power of the states.
See, eg., Askew v, American Waterways Operators, Ine,, <11 U5, 325 (1973
Chrysler Corp. v. Rhodes, 116 F.2d 318 (1st Cir. 1968); Chrysler Comp. v, Tafany, -L19
F.ad 499 (2d Clr. 1968); Exxon Corp, v. Clty of New York, 372 F. Supp. 335
(S.DMY, 1970); Allway Tuxi, Ine, v, Gity of New York, 340 F, Supp. 1120 (5.DN.Y.
1673}, aff"d, 168 F.2¢ 624 (2 Cir, 1872},

38, Clean Alr Act § 116, 42 U,5C. § 1857d-1 {Supp. IV 1974); Federl Water
Pollution Contrel Act § 510, 33 U,5,C, § 1370 (Supp. [V 1674},

37, Eg., Federal Water Pollution Contral Act §§ 303{[), 311(o}3), 33 US.C
§% 1313(0N), 13210} (Sapp. 1V 197 (water quallty standards oned linbility for spills
of oil and hazardous snbstances),

38. E.g., Federal Environmental Pesticide Control Act of 1972 § 24(h), 7 US.C, -

§ 136ub) (Supp. IV I874) {abeling and packaging of pesticides); Clean Alr Act
§§ 2 NeHAA) 233, 42 US.C, §§ 14571-Be(e)(4)A), LESTILL (1970} {motor vehicle
fuels and air pollution from adrerafth
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In between these two ends of the spectrum are provisions which
prohibit only those state and local lwws which relieve any person of
having to comply with federal requirements;® those which prohibit
only state ar local actions which either do not meet the objectives
of the federal legislation,4® or are in conflict with it, where the
context indicates that “conflict” means inconsistency with the pollu-
tion control objectives of the federal law;4! those which prohihit
state or local lwws which are in conflict with the federal standards,
where the objectives of the federal law include some interstate
commerce considerations;#? those which prohibit certain specified
types of state or loecal laws and permit other types;¥® and those
which require federal approval before the state or locality can
act,*? None of the environmental statutes contains an absolute pro-
hibition ngainst state or local regulatory action.

- A study of these preemption provisions reveals that those toward

“the more federally exclusive end of the spectrum tend to be most

aften related to mobile pollution sourees, or sources distributed In
Interstate commerce, and those which are more permissive toward
state and local authority tend to relate to fixed sources. This cor-
relation implies that national unilormity iy an important inter-
state commerce interest in choosing a preemption standard. Leg-
islative history and expressions of statutory purpose also show the
goa! of national uniformity. And even though national uniforinity is
a common goal of federal environmental legislation, it is most often

38, E.g, Sale Drinking Water Act §§ 414{e}, 1423{c), 42 U.S.C. §§ 300g-3(e),
300h=2(c) {Supp, IV 1974} (public water systems and wnderground drinking wates);
Federal Envirenmental Pesticide Control Act of 1972 § 2404, 7 US.C, § 136v(n)
(Supp. 1V 1974) {control of pesticides).

40. E.g, Federal Water Pallution Control Act §§ 303{a)(2), (3), 33 U.S.C
§§ 13 13(a)2), () (Supp, IV 1074 (water quality standazds).

Al Bt §§ 307(L)4), 311(0)(3), 33 U.S.C. §§ 1317(h)), 1321{a)() {Supp. v
1074) {pretreatment eMuent standurds, and oll and hazardous substance liability).

42, E.g., Noise Centrol Act of 1972 § Blc), 43 UK.C. § 480%e) (Supp, IV 1674)
{noise labeling),

43, E.g., Federal Water Pollution Control Act § 312(F), 33 US.C. § 132D (Supp,
IV 197D {marine sunitation devices); Clean Adr Act § 209%n), (o), 42 U.S.C. §§
18578-8alu), (¢} (1970) {air polletion from mator vehicles); Noise Control Act of 1972
§ Ble), 12 ULS.C, § -4905(c) (Supp, IV 1974) (noise fram procucts distributed 1o cam-
merce},

4 Eg, Federl Environmental Pesticide Contral Act of 1872 $§ 4()(2), (£,
24(e), 7 US.C. §§ 136(h)n)2), (B, 136v(c) {Supp, IV 1974) (eentfication and registra
tion of pestieides); Clean Air Act § 209(h), 42 U,5.C, § 1857F-6u(b) (1070) (als pollu.
tion from matar vehicles).
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mancdated in connection with products or sourees that move in in-
terstate commerce,

A, Noise Control Act

The Noise Control Act explicitly states a national uniformity
objective.?® Its sections dealing with mobile sources and products
distributed in commerce contain preemption provisions which
place restrictions on the authority of state and local governments to
set standards, but preserve their authority to regulnte sources of
noise in ways other than standurd setting.#® This approach assures
national uniformity with respect to requirements placed upon
manufacturers and carriers which, if different from place to place,
could make thelr interstate commercial operations hopelessly com-
plex. At the same time, it retains state and local initiatives regard-
ing activities which may differ without causing such disruption.

Section 6, dealing with products distributed in commerce, is the
most broadly reaching standard-setting authority in the Noise Con-
trol Act, allowing EPA to require the quicting of virtually any
noisy produet.4? Section 6{e)(1) provides that

[njo State or political subdivision thercof may adopt or enforce
with respect to any new product for which n regulation has been
preseribed by the Administrator under this section, any law or
regulation which sets a limit on notse emissions from such new
product and which I5 not identical to such regulation of the
Administrator, 4%

Section 6(e)(2), however, operates ns a caveat, that,

[s]ubject to sections 17 and 18, nothing in this section precludes
or denles the right of any State or political subdivision thereof to
establish and enforee controls on environmental noise {or one or

45, Nolse Control Act of 1972 § 2{a}(3), 42 U.S,C, § 1903} (Supp. 1V 1874} On
the subject of national uniformity and precmption under the Noise Control Act, sve
A, Greenwald, Preemption and Jurisdiction, Noise Law Chameleons, [1976) 54
Noise Rec. Hep D-1 (BNA); S. Plager, Preserving Stale Law from Federal Preemp-
tion under the 1972 Noise Control Act, 2 Exvr'L CoxThRoL NEWSLETTER No, 1%, at
11 (1974).

46. Noise Control Act of 1872 §§ 6(e), B(c), 17(c), 18(c), 42 U.5.0. §§ -1005c),
4907(c), 4916{c), 121 T(c} {Supp, 1V 1974),

47, Id. § 6, 42 U.S.C, § 4805 (Supp, IV 1974}, For u discussion of this section, see
Comment, Toware the Comprehensive Abatement of Noise Pollution: Becent Fed-
eral and New York City Nolse Control Legislation, 4 Ecowpoy L.£). 109, 11526
(1974} Nate, The Noise Control Act of 1978—Congress Acts ta Fill the Cap in En-
vironmental Legisfation, 58 Minn. L, Rev, 273, 288-9] (1973},

48, Noise Control Act of 1972 § B(e)(1), 42 U.S.C, § 4805(e){1) (Supp, 1V 1974},
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more sources thereol) through the licensing, regulation, or re-
striction of the use, operation, or movement of any produet or
combination of products,4?

The preemption provision found in section 17, dealing with in-
terstate railronds, goes further than that for preducts regulated
under section 6. Rather than totally reserving control of the use,
operation or movement of products to the states and local govem-
ments, it provides that in some instances these also will be pre-
empted, although the Administrator of EPA may in defined cases
waive such preemption,5¢

Section 17(a) required the Administrator of EPA to publish,
within one year alter passage of the Act, final regulations for sur-
face carrlers engaged in interstate commerce by railroad. These
regulations were to Include "“noise emission standards setting such
limits on nofse emissions resulting from operation of the equipment
and facilities of surface carriers engaged in interstate commerce by
railrond which reflest the degree of nolse reduction achievalle
through the application of the best available technology, taking in-
to necount the cost of complinnce."5! Such regulations and any
amendments are to be promulgated only after consultation with the
Sceretary of Transportation on matters of safety and availability of
technology.? The preemption clause is section 17(c):

(e)(1) Subject to paragraph (2) but notwithstanding any other
pravision of this Act, after the effective date of a regulation
under this section applicable to noise emissions resulting from
the operation of any enuipment or facllity of o surfice carrier
engaged in interstate commerce by railroud, no State or palitical

48, L. § Ble)(D), 42 U.S.C. § 4905(e) (2} (Supp. IV 1974). Note the exclusion of rail
and motor carriers, which operates to avold any ambiguity s to the breadth of the
cavent, ,

50. Nolse Control Act of 1872 § [T{c), 42 U.S.C. § 4816(c) (Snpp. IV 1974), Sec-
tion 18(c} of the Aet, 42 US.C, § 4017(c) (Supp. IV 1974}, which applies to motor
enrriers, is structured virtumly identically, and therefore much of what is safd about
seetinn 17 will be true of section 18 as well, The differences in the operating cir-
cumstances of milronds and motor cumriers, however, make it impossible to assume
that conclusions reached with respect to section 17 will necessarily hold for section
18.
51, Noise Contral Act of 1972 § 17(a) 1), 42 US.C, § 4916a)1) (Supp, 1V 1974)
Note that, valike section 6, section 17 requires that standard setting be driven not by
considerations of public health and welfare, but by cost and techinological conslderas
tious, Thus, EPA could concedvably set standurds under sectlon 17 which are more
stringent than those requisite to pratect public health and welfire.

52, Nobie Control Act of 1072 § 17(u)3), 42 U.S.C. § 49160}3) (Supp, 1V 1974),
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subdivision thereof may adopt or enforce any standard applicable
to noise emissions resulting from the operation of the same
equipment or facility of such carrier unless such standard is
identical to o standard applicable to nolse emissions resulting
from such operation prescribed by any regulation under this sec-
tion,

(2) Nothing in this section shall diminish or enhance the rights
of any State or political subdivision thereof to establish and en-
force standards or controls on levels of environmental noise, or
to control, license, regulate, or restrict the use, aperation, or
mavement of any product if the Administrator, after consultation
with the Secretary of Transportation, determines that such stan-
dard, control, license, regulation, or restriction Is necessitated
by special local conditions and is not In confliet with regulations
promulgated under this section.??

Thus, Congress has delegated to the Environmentnl Protection
Agency the responsibility for developing, in consultation with the
Secretary of Transportation, regulations which would control rail-
road noise and ease the burden on the railroads from conflicting
state unct local noise controls. As with all statutes, the intent and
spirit which complete the explicit statutory language con be dis-
covered only by looking to the legislative history.

B. Legislatice History

Of the several noise control bills which were being considered in
1971.1972,5 none directly addressed railrond noise, It was in the
Senate Public Works Committee that section 17 originated, That
committee’s version of the Noise Control Bill, §.3342, did nat deal
with railronds when originally introduced on March 4, 1972.55 Dur-
ing the hearings which were held on this and similar noise bills,
tha Association of American Railroads (AAR), the railroad industry
trade associntion, submitted a letter to the committee suggesting
an amendment to the bill that "provide[d] for Federal regulation of
noise relating lo interstate carriers.”5® The language would have

53, Noise Control Act of 1972 § 17(c), 42 U.8.C, § 4016{c) (Supp. [V 1974}

54, See Henrings an WA, 3275 and Other Bills Before the Subecomm. on Public
Health and Environment of the Nouse Camm, an Interstate and Foreign Comanerce,
20 Cong., 1st Sess. (1071 Hearings on 8. 1016 and 8. 1566 Before the Subcomm,
on the Encironment of the Senate Comm, on Commerce, 92d Cong,, 15t Sess, (1071);
Hearlngs on 8, 1016, 8, 3342 and H.R. 11021 Before the Subcomm. on Alr and
Water Pollution of the Senate Comm. on Pubiic Works, 92d Cong., 2d Sess. (1972).

55, See Public Works Committee Hearingy, supra note 54 at 2,

56, Id. at 189,
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required EPA to commence a study and investigate interstate car-
rier noise, its health and welfare effects and the technological
feasibility of controlling it, Further, it would have required the
Administrator of EPA to propose regulations which

shall include nolse emission standards setting such limits on
nolse emisslons resulting from operntion of the equipment and
facilities of surface carriers engaged in interstate commeree as in
the Administrator's judgment, base [sic] upon the published
report of his study and investigation, are reasonably required to
protect the public health and wellare.37

The proposal contained a preemption provision requiring identity
between federnl standards and those promulgated by political sub-
divisions. However, provision was made for exceptions upan appeal
to the Administeator,5®

Althougl the House Committee which was considering a noise
bill did not include the AAR suggestions,® the Senate Public
Works Committee reported aut 5.3342 on September 19, 18729
which contained sections on railroad noise. However, they were
different from the AAR recommendations in several respects. First,
rail and motor carriers were dealt with in separate but virtually
identical sections. Second, the study and investigation were elim-
inated, Third, the basic criterion of the standards, the “level
reasonably required to prateet publie health and welfare,” had
been changed to the level which “reflect(s] the degree of noise
reduction achievable through application of the best available tech-
nology, taking into account the cost of complinnee."® Finally, the

v

57, Id, ot 490,
58, The provision rend as follows;
Natwithstanding any other provision of this Aet, no State or politieal subdivision
thereof may adopt or enforce any standard respecting woise emissions resulting
from the operation of equipment or Bacilities of surface carriers enguged in inter-
state cammerce unless such standard s [dentical to a standard applleable to
noise emissious resulting from such operation prescribed by any regulution
under this section: Provided however, that the Administratar may by regulation,
upon the petition of a State or political swhdivision thereof, purmit such exceps
tions as Lo his judgment ure necessitated by speeial Joenl conditions and will not
place unrensonuble burdens upon commerce.
I,
59, The House Committee reported out o hill on Febroary 19, 1072, 1LR. 1102],
92d Cang,, 2d Sess. (1972, LR, LID2L was pasised by the House of Representatives
an February 29, 1972, 118 Coxa, REg, 6065 (1973),
60, S. 3342, 92d Cony., 2d Sess, (1972). S. Rer, No. 1160, 820 Caong,, 2d Sess,
{1972).
Gl. 8. 3342, 92d Cong, 2d Sess, § 5L1(a), 118 Coxe, Ree, 35802 (1979),
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proviso to the preemption provision left more power to political
subdivisions, 82

This section of the bill, sectlon 513, wns the topic for floor de-
bate in the Senate on October 12 and 13, 1972, and the subject of
preemption was extensively ciscussed. Two issues which were of
greatest Interest were the breadth of preemption and the circum-
stances under which the EPA Administrator could waive preemp-
tion. As to the latter subject, the report which accompanied this
bill, though straightforward in most respects, contained n statement
that was on its face puzeling: that the Administrator could waive
preemption with respect to a state or local regulation if he "deter-
mines it to be necessitated by spectal local conditions or not In
conflict with regulations under this part."® The explanation for the
Senate Report's analysis lay in section 408 of the bill, dealing with
new product standards. That section had its own preemption provi-
sion, section 408(e}(2), which had a proviso relating to rail and
motor carrier regulations to clarify the intended relationships of the
three secticns. In the proviso it was allowed that nothing in that
section was intended to diminish the rights of state and local gov-
ernments to establish and enforce such more restrictive limits
on rail carrfer noise through the application of use, operation or
movement controls as the Administrator of EPA may determine
were necessitaled by special local conditions, Thus, the bill ap-
peared to set up, through sections 513 and 408{eX2), alternative
bases for waiver of preemption, Recognizing this intent as ex-
plained in the Report, Senator Hartke moved to amend section 513
to insert before “nat in conflict” the words “necessitnted by speeial
local conditions or."® The amendment was passed,03

It was Senator Hartke who, in advocating his amendment, pro-
vided the most detailed discussion of the preemptive effect of EPA
standards. In his speech he emphasized the need to balanee loeal
power to respond to specinl situations against federal preemption to

62. Id, § 513, which, in relevant part, rend us follows:

Provided, hawever, That nothing In this sectlon shall diminish or enbunce the
rights of any State or politieal subdivisian thereof to establish and enforee st
tlards of cantrals on levels of environmental nalse, or to contral, license, regulate
or restrict the use, operation or movement of any product us the Administrator,
after consultation with the Secretary of Transportation may determine to by not
in conflict with regulations promulgated under this patt,

64, 8, llEr. No, 1160, b2d Cang,, 2 Sess, 19 (1972) (emphasis added),

64, 118 Coxg, Rec, 35881 (1078),

65, 118 Conc. Rec, 338B2.83 (1972),
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protect interstate carriers, 58
Senator Tunney, the floor manager of the bill, said:

The reason we put this language Into the bill was that we
wanted to makae it clear that it was Federal preemption for inter-
state trades and the railroads. [t was not initially In the bill, so
we put in the preemption so that we would give the rallroads
and the carriers some awareness and some security that they
would not have to abide by 50 different State jurisdictions and
Lord knows how many tens of thousands of local jurisdictfons. It
is in the bill now. It is a complete preemption.®7

These seemingly dispositive exchanges still leave questions as to
the totality of preemptian, because the language to which they
were referring did not survive final enactment inta law. The bill
was, however, passed by the Senmate on that day, October 13,
1972,8 reading as follows:

68, 118 Co~c. REc, 35881 (1972}

Mr, Prasident, ene of the basle purposes of ttle V of this bill, as explained in the
committee report, is to assure the maximum practical uniformity In regulating
the nolse eharacteristics of interstate onrriers such as the rallroads and motor
carrlers which operale from coast to const and through all the States, and in
hundreds of communities and localities,

Without some degree of uniformity, provided by Federal regulatlons of coun-
trywide applicability which will by statute preempt and supersede any different
State and local regulations or standerds, there would be great confusion and
chaos, Carrlers, If there were not Federal presmption, would be subject to o
great varlety of differing and perhaps inconsistent standards and requirements
from place to place, This would be excessively burdensome and would not be in
the public interest,

At the same time, States and loculities ought to have wnd retnin the power to
develop and enforee noise standards and regulations that are needed und do-
signed to meet speciul local situations even thaugh such standards and regulu-
tions may differ from the Federal rules.

The problem, of course, Is to strike a proper balance that will take account of
and protect all of these interests.

This amendment applies to an interstate earcler that maves across the Natlon,
It pravides that they shall not be subjected to and harassed by unreasonable
stendards in separate loealities. It provides that locad communities can still have
standards which are ore strict than those ot the Federal level, but that there
shall be a stundard in the regulatlons that shall he governed hy such items
which are necessities ta deal with the local noise conditions, Othenwise, the
trains and the carriers coming thraugh could huve 75 different regnlutions which
would apply 1o them,

67. 118 ConG, Rec. 35882 (1972); see also comments of Senatars Magnusen and

Cannan, 118 Coxe, REc, 35881-82 (1972); Senator Randolph, 118 Cong. Rec, 35412
{1972); Senutor Tunney, |18 Coxe, Rge, 35418-19 (1872), 118 Co~gc, REc, 37317-18
11972},

68, 118 Coxc. REc. 35886 (1972),




14 CoLuMBLA JOURNAL OF ENVIRONMENTAL Law [3:1

Sec. 513, Notwithstanding any other provision of this Act, sfter
the effective date of regulations under this part, no State or
political subdivision thereol may adapt ar enforce any stendard
respecting noise emissions resulting from the operation of
equipment or facilitles of surface carriers engaged in Interstate
commerce by raflroad unless such standard is identical to a stan.
dard applicable to noise emissions resulting from such operation
preseribed by any regulation under this section: Provided how-
ever, That nothing in this section shall diminish or enhance the
rights of any State or political subdivisiofn thereof to establish
and enlorce standards or controls on levels of environmental
noise, or to control, license, regulate or restrict the use, oper-
ation, or movement of oy product as the Administrator, after
cansultation with the Seeretary of Transportation may deter-
mine to be necessitated by special loeal conditions or not in
confliet with regulations promulgated under this part.®®

The form in which this provision was finally passed by both
houses differed in two crilieal respects, The first change was to
make the preemption npplicable only to “any standard applicable to
naise emissions resulting from the operation of the same equipment
or facility,”™ as regulated by EPA, The impact of this addition
appears to be a severe narrowing of the preemyption. Whereas in
the Senate version there was preemption with respect to State and
locn! standards on all equipment and facilities alter the first EPA
standard was set, no matter how narrow the scope of its covernge,
the final version was preemptive only with respect to equlpment or
facilities which EPA had expressly regulated,

The second change appeared in the clause which Senator Hartke
had added. Careful eleventh-hour draftsmen had deleted the lan-
guage in section 6(e) {formerly section 408(e)(2)) which the Hartke
amendment had rendered unnecessary, but had inexplicably
changed “or” to “and” in seetion 17(e}2), again substantinlly affect-
ing its meaning,™ These changes did not seem earthshaking, and
were lost in the shuflle as the bill was approved first by the
House™ and then by the Senate™ on Oectober 18, 1972, the last
day of the 92d Congress. Unfortunately, the animns behind these
changes remains o mystery, beeause the bills, having heen up for

68, 8,3343, 92d Cong,, 2d Sess, § 513, 118 Coxe. Ree, 35803 (1072),

70, Naise Contral Act of 1972 § 17(eX 1), 42 U.5.C. § 4816(c)(1) (Supp. IV 107H
{acded language emphosized).

Tl See notes 170.202 and necompanying toxt infra,

72, 118 Coxc. Hec. 37088 (1872),

73. 118 Coxg. Rec., 37319 (1872).
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reconeiliation on the eve of adjournment, did not have the luxury
of a committee af conference or conference report. The Act was
signed into law on Qctober 27, 197274

II, EPA Actions UNDER SEcTiON 17

On February 1, 1973, three months after the Noise Contral Act
became law, EPA took the first formal step to fmplement section
17 by issuing an advance notice of proposed rulemaking announe-
ing its intent to develop regulations, and inviting the participation
of all interested parties.”™ This notice allowed 60 days for comments
nnd solicited specific response to elght questions, dealing with iden-
tifying the major sources of railroad noise, their health and welfare
impact, possible technnlogical solutions and their cost, alternative
strategies to deal with the general problem of rnilroad noise, safety
factors, and the possible impaet of federal regulations on existing
standards, " The comment period was subsequently extended to
June 1, 1973,77 :

On the basis of its early work, EPA discovered the complexity of
the industry it had undertaken to regulate. Tt was not until July 3,
1974, almost one year past the statutory deadline,® that proposed
regulations were published.™ Following the proposal, a public
hearing was held in Chieago, Hlinois, on August 14, 1974, to allow
for further public participation.80

The proposed rule announced EPA’s intention to repulate rafl
cars and locomotives, and discussed (n detail its rationale for doing
so and for excluding other equipment and facilities of rail car-
riers.8 The notice asked for public comments on EPA's propused
action, and apnounced the availability of a detailed “Background
Document” supporting its position, 82

After having studied the problem for 1% years and engaging the
assistance of a major contractor and the National Bureau of Stan-
dards, EPA had in July 1974 concluded that many railroad-related

74, 8 PRESIDENTIAL DocUMENTS 1583 (1672),

75, 38 Fed, Rog. JORG (1673},

78, Id.

77, 38 Fed. Reg. 10614 {1873),

78. Nalse Control Act of 1972 § 17(u)(1), 42 U.S.C, § 4B160)(1) {Supp, 1V [DT).
79, 39 Fed, Reg. 245340 (1974).

8. See 39 Fed, Reg, 28316 (19740).

81, 38 Fed. Reg, 2458083 {1974),

82, Sve 39 Fed, ey, 24585 (197.4).
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noise sources would he more properly contralled by state and local
nctions, 8

EPA's final regulation was published on January 14, 1976,% over
two years behind the statutory schedule.®® It did not represent a
change in the principles expressed in EPA's earlier notice, EPA
remained of the view that of all railroad noise sources, trains—rail
cars and locomotives—have the greatest noise impact, and that
these moving sources bear the greatest vulnerability to interference
by differing state and local standards.®® On this basis, EPA's first
regulation for railroad noise covered only these two elasses of rail-
road eqnipment, and excluded facilities.?

83, 38 Fed. Heg, 24580-81 (107:4):

Many railrond noise problems can hest be controlled by measures which do net
require national uniformity of trentment to facilitate interstate commerce at this
time. The network of milroad operations is imbedded into every carner of the
country, Including rights.olway, spurs, stations, terminals, sidings, marshaling
yards, maintenance shops, etc. Protection of the environment for such a complex
and pervasive industry Is nat simply a peolilem of medilylng noisy equipment,
but get [sie} down Into the minutine of countless daily milroad operations at
thausands of locations across the country, The environmental impact of a glven
railrond operation will vary depending on whether it tukes place, for example, In
a desert or adincent 1o a residential aren, For this reason, EPA belleves that State
and local authorities are better sulted than the Federa) government to consider
fine detalls such as the additlon of sound Insulatlon or nelse barriers to particu-
lar facilitles, or the lecatlon of nolsy milroad equlpment within those facilitles as
far ns possible from nolse-sensitive areas, ete. There is no indicativn, at present,
thut differences in requirements for such measares eom place to plice impose
any significant burden upon inferstate commerce, At this time, therefore, i ap-
pears that national unifonnity of trestment of such mensures Is not needed to
facilitate interstate commerce and wonld not be 1n the best interest of environ-
mental protection,

The national effort to contral noise hos only just begun, however; and it s
tnevitable that some peesently tnknown problems will come to light us the effort
progresses. Experience may teach that there are better approaches lo some as.
pects of the problein than those which now appear most desirable, The sltuntion
mny chinge 50 s to call for a different approach, Section 17 of the Noise Control
Act clearly gives the Administritor of the Epvironmental Protection Agency uu-
tharity to set nolse emission standards on the aperation of ol types of equipment
and facllities of Interstate railronds, IF in the luture It appears that a different
appraach s called for, either In regulating more equipment and facllities, or
fewer, or regulmting them in a different way or with different standazds consis-
tent with the oriteria set forth in section 17, these regulations will be revised
necordingly,
84y <1 Fed, Repg, 2183 {1076),

85, Noise Contral Act of 1972 § 17(a)(2), 42 US.C. § 4918(a)(2) (Supp 1V 19744).

86, 4] Fed, Reg. 2185 (1974),

87. Note the distinetlon between “equipmenst,’”” ar mavable praperty, and
“fncllitles” or fixed installations. Although the tenns are not defined in the Act, they
come from historical railroad usage, See 45 U.S.C, §4§ 432, 135, 563 (1870},
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The standards were a limited first attempt, but EPA was bound
by the Act o consider cost as n constraint on the stringency of the
standards. 8 EPA has estimated that at least until 1980, the stan-
dards will serve only to prevent an increase in lrain noise levels, 89
They require all locomotives to meet a noise level of 93dBA at all
throttle settings, and 73dBA at idle, when standing still and mea-
sured at 100 feet.?® For lacomotives under moving conditions the
standard is 96dBA.9 New locomotives—those of which manufae.
ture .is completed after December 31, 1979—will have ta reduce
those levels by six, three and six dBA, respectively.? These stan-
dards represent a partial retreat from the July 1974 proposal which
would have required that all locomiotives, rather than just newly
manufactured locomotives, meet the more stringent standards in
1980,%* The shift in position resulted from data submitted by the
industry which called into cuestion certaln of EPA's findings on
cost and technological eapability,®* The final standards for rail cars,
which became effective December 31, 1976, prohibit the operation
of rail ears which, alone or in combination with other cars, produce
levels in excess of 88dBA at speeds of 45 miles per hour or less, or
93dBA at speeds over 45 miles per hour,® As n result of these
standards, EPA estimates that the total number of people adversely
impacted Dy railroad noise may eventually he reduced by up to
500,000,99 leaving 1.8 million people exposed to undesirable noise
levels.??

EPA’s most recent nction on railroad noise control was the publi-
cation of a proposed regulation under subsection 17{c) which would

88, Noise Control Act of 1972 § 17{r)(1), 12 U.5.C. § 4918{m)(1) {(Supp. IV 1974).

89, Dacxcrounp DOCUMENT, supra note 4, ot 8-1,

90, 40 CF.I, § 20L1a) (1978). DbA is the abhreviation far decibels on the
A-weighted senle; the A-weighting is a means of expressing as o single number the
sound level of a noise contuining a wide range of frequencies, in a manner
representative of the humun ear's response. See U8, ENVIRONMENTAL DIno-
TECTION ACENCY, Pudlic HEALTH AND WELFAlE CHITENA FON NoISE, at
Clossary-1 (1973),

81, 40 CFR, § 201.12(%) (1976).

02, 40 C.FB, §4§ 20L.11(b), 201, 120} (1976).

93, 39 Fed. Rug, 21586 (1974).

04, 41 Fed. Rug. 2186 (1970).

05, 40 CF.R § 201,13 {1876},

08, 41 Fud Reg. 2190{1876),

097, DBAcKGROUND DIOCUMENT, supry note o, at 818, The Departmunt of Trons-
portation, as required by section 17(b}, has published a prepesed regulation setting
farth the procedures by which it will enforee the EPA standards. 1 Fed, Reg. 49183

{1076,
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provide guidance for state ane local governments secking lrom the
Administrator & waiver of preemption with respect to regulations
which are necessitated by special local conditions and not in con-
flict with federal standards, %8

III. THE DispuTE BETWEEN EFA AND THE RAILROADS:
THE PREEMPTIVE REACH OF SECTION 17

The preemptive reach of section 17 is governed hy two subsec-
tions, 17(a}, the EPA standard-setting requirement, and 17(c), the
preemption provision. Section 17(a) is relevant because section
17(e) takes effect only after the eflective date of EPA regulations,
and is limited in extent by the breadth of EPA's regulations {al-
though this latter point may be subject to dispute),

Because the raflroads’ bnsie concern has always been preemp-
tion, and EPA's concern has always been noise control, they have
never been in agreement on how best to implement section 17 of
the Noise Control Act. The Assoeiation of American Railroads has
participated tirelessly in EPA's rulemaking under section 17,2 and
has from the beginning attempted to convinee EPA that Congress
intended the federal government to exercise virtunlly exclusive
dominion over the contrael of railroad noise, replacing state and
local nuthority except in the narrowly defined cases falling under
section 17(c)(2).100

EPA has never been convinced that such was the congressional
intent, Bather, EPA sees section 17 as allowing an integrated solu-
tion to railroad noise: state and loeal standards where those are
most effective and do not pose burdens on interstate commerce
because of their diversity, and national standards where they can
be effective or where the need for uniformity compels national
standards, 101

98, Railroad Nols¢ Emisslon Standards, Special Local Determinations, Notice of
Propused Rulemaking, 41 Fed, Reg. 52317 (1076) {hereinuflter cited as Proposed
Rule], This document proposes to amend 40 C.F.R. Part 201 by adding Subpart C, §§
201,30-201.34,

09, See Statement of the Association of American Nailroads to EPA, Aprll 2, 1073,
EPA Docket No. ONAC 720]001; Comments of the Association of American hjl-
roads on Proposed Ralfroad Noise Emission Standards, August 10, 1074, EPA Docket
No, ONAC 7201002 [bereinadter cited us 1974 AAR Commuent].

100, 1971 AAR Comment, suprg note §9, ot 3638, The U.5, Departments of
Transportation and Commerce have supported this posivon, Record, docuinents 107,
L2, AAR v, Train, No, 76-1353 (12,C. Cir., filed Apr, 13, 1976L

191, See 30 Fed, Bey, 24380-81 (1074),
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A. The Mandate of Section 17(a)

AAR has recognized that the two ways to gain the desired
preemption are to broaden the reading of section 17(c), and to re-
quire EPA to clalm the whole field by regulating all noise sources
under 17(a). Thus, since the issue as to the breadth of 17(c} awaits
an actual controversy, or at least n petition for review of EPA's
preemption regulations, 192 AAR lins up to now principally pursued
the argument that section 17(a) places a mandatory duty on EPA to
regulate all sources of railroad noise, The Association has consis-
tently objected to any narrowing of the scope of EPA regulations.
When EPA published its propesed standards in July 1974,19% AAR
offered a counter proposal;

[Tlhe railroads recommend that the EPA specifically preseribe
noise standards vegulating the noise emitted hy area-type
sources such ns yards and terminals. Sech standards would apply
to all noise generated within area-type sources. To the extent
that noise from retarders, shops, switching [mpacts, idling
locomotives, and standing vefrigerator cars is propagated within
yards and terminals, such nolse would be blanketed by the
area-noise standard. There would thus be no necessity for
specific noise standards applicable to those named sources.

The railronds {further] recommend that the EPA promptly es-
tablish special noise limits applicable to the noise fram special
purpose equipment that {s operated on tracks such as track-
laying equipment, cranes, and snow plows, 104

AAR suggested that these standards be set at currently prevail-
ing railroad noise levels, and take effect within 270 days. EPA was
thereafter to investigate the feasibility of any reductions in noise
that could be achieved in the future, 103

EPA rejected AAR's recommendation. The Agency determined
that the types and characteristics of all area-type railrond noise
sources in the nation were extremely diverse, and that as a result,
effective control at the national level was not possible, %8 State and
local governments, EPA concluded, were best suited to address
fixed noise sources within their jurisdictions,'® and because there

102. See note 98 and accompanying text supra.
103, 39 Fed. Reg, 24580 (1974),

104, 1974 AAR Comment, supre note B9, ut 4042,
105, Id. at 41,

108, 11 Fed. Rey, 2186 (1976).

107, Id.
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was no indication that interjurisdictional differences in standards
presented a problem with respect lo fixed sources, national uni-
formity was not necessary,1® On the other hand, EPA found,
those sources operating swithin such fucilities which move through
various. jurisdictions and thus require national uniformity—
trains—were protected by EPA's standards for rail cars and loco-
motives,10?

After the EPA regulation was published in January 1976, the
AAR filed a petition for judicial review.1'® The State of Illinais in-
tervened as a porty respondent, In that lawsuit, AAR has argued
the general proposition that the structure of section 17 and its
legislative history make clear Congress’ intent that state and local
governments be preempted from the feld of railrond noise control.
The evils Congress thus hoped to cure were three-fold, they argue:

(1) State and local regulations which would conflict with and
frustrate the purposes of the Act and Interfere with Federnl reg-
ulation of the rmilroad industry; (2) state and local regulations
which would impose a burden upon and interfere with interstate
commerce; and (3) uncertainty about jurisdiction over railroad
noise control which would produce unnecessary and unending
litigation, tying up the courts, costing gnvernmental bodies and
_the railroad industry enormous sums of inoney, and delaying in-
termlllr:ubly the effectuation of the purposes of the Nolse Cantrol
Act,

More specifically, AAR has challenged the sufficiency of EPA's
regulation setting standards on rail cars and locornctives on the
grounds that the Noise Control Act expressly requires EPA to {ssue
standards covering all railrond equipment and facilities, In support
of this proposition AAR analyzes the language of the Act,'? pas-
sages in the legislative history where preemption was referred to as
“total” or “complete”,1!? and enselaw on preemption.

A case principally relied upon is Burbank v. Lockheed Air

108, Id.

100, Id.

110, AAR v. Train, No. 76-1353 {D.C. Cir,, filed Apr. 13, }976). This petltion was
filed in the U.S, Court of Appenls far the District of Columbin Circuit, us required by
section 16 of the Noise Control Act, 42 U,S.C, § 4915 (Supp. IV 1874),

111, AAR w. Train, No. 76-1383 (D.C, Cir, filed Apr, 13, 1976), Briel of Petition-
urs, 8.8; see also 1d. at 32-50.

118, Id, at 17.22,

113, Id. at 82-30; sve, note 87 ond accompanying text supra,




1976) Preemption of Railroad Noise Control 21

Terminal, Inc.,*'% a 1973 Supreme Court decision which found
preemption under section 7 of the Noise Contro! Act (nmending
section 611 of the Federal Aviation Act).1!5 Section 7 cantains no
preemptive provision; the Court based its finding on the pervasive
nature of federal regulation of aircraft noise. Burbank, AAR ar-
gued, is important to the controversy over section 17 of the Act
because (1) it is the first and only Supreme Court decision on the
preemptive effect of the Noise Control Act, (2) it finds preemption
under section 7 even though preemption was not specifieally pro-
vided in the Act, {3) the preemption language of section 17 is vir-
tually identienl to that deleted from the original Senate version of
section 7 which the Court referred to as an express preemption
section, and (4} the Court looked carefully at the possible cumula-
tive eflects of a decision upholding the Burbank ordinance.114

On the specific point at issue in AAR v. Train, EPA defends the
limited scope of its regulation by arguing that it exercised reasoned
diseretion in determining which sources of mailroad noise to regu-
late, a diseretion that was within the intent of Congress and effec-
tuates the purposes of the Noise Control Act.!*? EPA’s position Is
that the Act does not on its face soy that EPA is required to regu-
late every source of railroad noise,!'® and that to interpret the Act
that way would lead to an absurd result since the term “facilities
and equipment” in section 17(s) includes such things as office
typewriters and building air conditioners.!1® Accordingly, EPA ar-
gues, an exercise of reasoned discretion is necessary to determine
which sources to regulate and which to leave unregulated.?? The
State of Illinels as intervenor took the same positions as EPA en
these issues, 12

1Lk 410 U5, 624 (1973),

115, Noise Contral Act of 1672 § 7, 42 U.S.C. § 4006 (Supp. 1V 1074), amending
49 U.S.C, § 1431 (Supp. 1V 1874),

116, Brief of Petitioners at 14-15, AAR v. Train, No. 76-1353 {D.C. Cir., flled
Apr, 13, 1976). With respect to the third peint, It is not in fact the case that section
17(c} contains any longuage virtually identical to that referred to in Burbank,
Burbank's refervnce, 11 U.S, ot 836, was to the version of 5. 3342 which passed the
Senate, which contained an aviation preemption provislon stuting: “No State or palite
ical subdivision thereof may adopt or enforee any standard respecting nolse emls-
sions from any afrerndt or englne thereof" 8, 3342, 82d Cong., 2d Sess, § 505, 118
Coxg, Rec, 35892 (1972),

117, Brief of Responsdents at 6.7,

118, Id.at9-14,

118, I, at 22.23,

120, Id. at 24-06,

121, Briel of Intervenor.
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Although AAR did not press its challenge se far as to say that if
EPA had discretion, it abused it or exercised it arbitrardly or ca-
priciously in vielation of the Administrative Procedure Act,1*?® EPA
pursued this question. It described the approach the Administrator
had used in deciding what to regulate and showed how he had
derived that approach from express elements of congressional ob-
jectives stated in the Noise Control Act.?® It pointed to four areas
of inquiry which it had applied to the prospective sources of rail-
road nolse:

(1) Is it a significant noise source?® {2) Is state or local control of
this source more appropriate than federal regulation? (3) Does
the burden imposed by differing state and local controls require
national uniformity with respect to this source? (4) Would a fed-
eral noise stundard have undesirable sofety implicationsft24

The application of this inquiry may be seen in the preambles to
EPA’s final regulation, 25 and to the proposed regulation.?8 As the
basis for these questions, EPA’s brief pointed to the purposes and
policies stated in the Noise Control Act:12? (1) that it is the policy
of Congress to promote an environment free from nolse which
Jjeopardizes public health or welfare;!28 (2) that “primary responsibil-
ity for control of noise rests with State and local governments”;*3%and
(3) that “Federal nctioh is essential to deal with major noise sources
in commerce control of which requires national uniformity of treat-
ment." 130

A pgood deal of AAR's strategy in arguing that EPA's regulation
was too narrow in scope was to impress the court with the prob-
lems flowing from state and local regulation, and to argue that
Congress intended broad preemption. However, lest that argument
aflect the interpretation of section 17{c), on which EPA and AAR
again would surely differ when that issue ripens, EPA pratested in
{ts briel in AAR v, Train that the meaning of section 17(c) was not
at issue there. This case simply posed a question of legislative in-

122, 5 U.5.C. § 708 (1970).

123, Brief of Respandents at 26.36,

124, Id. ot 28,

125, 41 Fed. Reg. 2184-88 (1976),

126, 30 Fed, Reg. 24580-83 (19741).

127, Briol of Ruspondents at 2636,

128, Noise Coutrol Act of 1972 § 2(b), 42 U.S.C. § 490 1(b) (Supp, 1V 1874},
120, Nalse Contral Act of 1872 § 2{u)(3), 42 U.S.C, § 490k{a){3) {Supgp, [V 16T,
130, M,
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tent as to the discretion EPA had to select which sources of rail-
rond noise it would regulate, Both EPA and Illincis, however,
devoted part of their bifefs to countering AAR's argument on
preemption, On the matter of the relevance of Burbank v. Lock-
heed Air Terminal, Inc,, both EPA and Illinois minimized its rele-
vance to the railroad preemption question, principally because of
the different statutory frameworks of the two sections of the Act.13
Whereas the railrond section contained a specific preemption pro-
vision, the aircraft section at issue in Burbank did not. EPA and
Ilinois contended that other caselaw is more relevant, namely
cases where courts were being asked to interpret congressional in-
tent on specific preemption provisions, 13 rather than ta search for
“evidence of a ‘pervasive federal scheme of regulation’ from which
to infer preemption.”*® In those cases, they argued, courts have
interpreted the langnuge narrowly, particularly in areas where the
police power, which has traditionally been reserved to state and
loeal government, is at issue. The langunge of section 17(c), they
argued, is replete with bases for narrow interpretation, 184

Further, the legislative histary ns viewed by EPA favored a nar-
row interpretation of section 17(c). By rejecting a provision which
would have preempted with respect to all railroad sources even
though EPA's standards might apply to only n narrow group of
saurces, ' Congrass had evidenced both a desire to narrow the
scope of preemption under 17(c), and an acknowledgement that
EPA may in fact not decide to regulate every source.!%® Because
the statements in the legislative history relating to “total” and
“complete” preemption referred to this earlier version, which was
in a sense total preemption, EPA argued that such statements did
not detract from its narrower interpretation of the final Act,1%7

B. The Meaning of Section 17{c)

The meaning of section 17(c) is discussed at length below, How-
ever, ane aspect of the {ssue deserves mention at this point (al-

131, Se¢e Bref of Intervenor at 13; Brief of Respondents at 19,

132, Bejel of Intervenar at 10-13; Briel of Respondents at 1-4-16.

133, Brief of Intervenor at 13,

134, Id, at 12-14; Briel of Respondents ot 16-18, See sections II1 B, and 1V A,
infra.

135, See note 69 und accompinying text supra,

136. Brief of Respondents at 13-14.

137, Id.at 18,
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though this may turm out not to be a serious question): how would a
party argue that section 17(c) does nat restrict its preemptive
coverage to only those noise sources regulated by EPAP AAR's Au-
gust 1974 comment to EPA provides some insight into the sulject,
At that thime, AAR's tentative position was to place section 17(c)(2)
in the role as the operative preemption language, They interpreted
that subsection as prohibiting any state or local railroad regulation
which establishes standards or controls on levels of environmental
noise, or which controls, licenses, regulates or restricts the use,
operation or movement of any product, without EPA's first deter-
mining that such law is necessitated by special loeal conditions and
is not in conflict with EPA's regulations,!®® Under this analysis,
subsection 17(c)(1) would have to be viewed as an exception to
17(c)(2), allowing states and communities to set standards without
going through the 17(c)(2) determination process if such standards
are on EPA regulated equipment or facilities and are identical to
the federal standards.

Aguin, AAR relied on statements made by Senators during the
floor debates relating to “complete” or “total” preemption,t®® It
should be noted, however, that AAR stressed the importance of
EPA's decision not to regulate sources ather than rail cars and
locomotives. “The fnilure to regulate is closely tied to the subject
of preemption. With respect to noise sources that are regulated by
EPA, federal preemption will occur, With respect to noise sources
that are not regulated, it ean be argued—as EPA argues—that
there is no preemption, ' 140

EPA has indeed made that argument,. as its proposed preemp-
tion regulation explains. EPA views subsection 17{c)(1) as the basic
preemption provision which lays down the general rule that once
EPA has regulated a noise source, the states and loeal governments
are precluded from setting or enforcing emission standards on
the same source unless those standards are identical. Subsection
17(c)(2), then, does not expand the preemption prescribed in
17(c)(); rather it provides that any action precluded by 17(c){l}
may be taken if EPA, in consultation with the Department of
Transportation, waives the preemption according to the specified
criterin, The enumeration in 17(e)(2) of standards, controls on en-

138, 1974 AAR Comment, supra note 98, at 20,
130, Id. at 32.35; see note 66 supra,
140, Id. at 29,
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vironmental noise, and use, operation or movement restrictions
suggests that the term “standards” as used in subsection 17(c)(1)
was intended, EPA argues, to include any action which waould have
the same effect as setting an emission standard on the federally
regulated source. !

The difference between these two approaches to section 17(c) has
great practical significance. If the EPA interpretation is adopted
there will be a large class of state and loeal actions which will not
he subject to preemption and can thus be taken without EPA in-
valvement. If the other appronch is adopted, once EPA's limited
standards take effect, no state or local government can thereafter
regulate any interstate roilrond noise source unless it either (1) sets
an emission standard on a federally regulated source that is identi-
cal to the federal standard, or {2} gets a waiver of preemption from
EPA after satisfying the “not in conflict” and “special local condi-
tions” criteria of section 17(c)(2).

Assuming that the EPA approach prevails, a dificult but un-
avoidable question will arise: what exactly is inclnded in the term
“the same . . , equipment” under section 17(c)(1)?

There are some pleces of raitroad equipment, of course, such as
office typewriters, that have little to do with rail cars or locomo-
tives, and are obviously not “the same.” However, many pieces of
railroad equipment are not so obviously independent, Some are
included on a piece of regulated equipment. For example, when
EPA set a moving standard for rail cars, it was aiming at the sound
of the car moving. Some rail cars, however, have refrigerator units
which make noise. Do the states and localities retain suthority to
regulate those units? EPA answered no, reasoning that since the
sound of the refrigerator could not be differentiated from the other
sounds of a moving car, the standard applied to the “total
noise,"142 The fact remains that it can be a separate noise, and a
separate problem, particulnily when the car is left standing over-
night on a siding with its coaling unit running. 43

Another difficult problem is presented by rails. The railroad car -

1. 41 Fed. Reg, 52317 (1676). This approach differs slightly from ene carlier
suggested by EPA in the presmible to EPA's standards, 41 Fed. Reg, 2102.3 (1976),
That analysis wauld have preempted standards en regulated equipment, as well as
any other kind of contrals on such equipment which were not stancards; however, in
the case of the latter, EPA could waive precmption under § 17{cHD) criterla.

142, 4] Fed. Reg. 2183 (1976),

141, See BACkcroukp DOCUMENT, supru nate 4, at 0-1, 0-2, R-18 to -21,
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standard was designed to quiet the nolsy episodes of rail-wheel in-
teraction resulting from poorly maintained wheels.}4* However, as
EPA has acknowledged, poorly maintained track can also cause
high noise levels.1¥® Are the states and localities free to set
maintenance standards for tracks, or are they preempted becnuse
the EPA standard for rail cars applies to rail-wheel noise? EPA
answered that they were preempted, reasoning that rails and
wheels are the integrated source of mil car noise.14% Presumably,
the rallroads would agree with EPA on this point.

On a related issue involving retarders, the railronds and EPA are
not in agreement. Retarders are devices aflixed to rails which npply
pressure to the wheels of free-rolling rail cars to slow them down,
They are used in "humping yards,” where cars roll freely downhill
on segregating tracks to assemble trains. The friction between the
retarder and the wheel causes n very loud, high-pitched squeal,
EPA has stated that because it has not regulated retarders it re-
gards the state and local authorities as being free to do 50.347 The
raflronds are expected to argue that, like rail-wheel noise, the nolse
of retnrders is “coused” by rail cars, and therefore the rail car stan-
dard preempts with respect to retarders. This issue may be left for
the courts to decide in Inter challenges.

IV, Witar REMAINS FOR STATE AND LOCAL ACTION:
EPA's PRESCRIPTION

Despite the pendency of the legal issues discussed above, state
and local regulators, besieged by continuing complaints of railraad
nolse, are asking what they can do. EPA has confronted this ques-
tion over the last several years, and, having found it to have many
subtle complications, has propesed a comprehensive regulation to
define its interpretation of the preemptive effect of section 17, and
to explain how it will interpret the terms “necessitated by special
local conditions” and “not in conflict” when deciding whether to
grant waivers of preemption.?¥ It is this proposal which is ex-

144, 4! Fed. Reg, 2187 (1976),

148, [d. See also BAckcROUND DOCUMENT, supra nate 4, at Po] tn-t1,

146. 41 Fed. Reg. 2157, 2193 {1676).

147, 41 Fed. Reg, 2193 (1976),

148. 41 Fed, Reg. 52317 (1976). This step, while nat necessarily unprecedented,
will certainly be viewed as unorthedox hy some commentators, As eacly as August
1974, AAR assalled EPA for expounding in the preamble to the proposed standards
on jis theory of the preemptive effect of section 17, AAR contended that " Federal
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pected to bring to a head the issues not yet ripe in AAR o, Train,
After taking comments on the proposal, EPA will publish a final
regulation in 1977. In all likelihood it will be subjected to judicial
review by whichever of the widely divergent points of view it of-
fends mast greatly, 149

A. Types of State and Local Aetions Preempted

At the outset it'is helpful to examine the several options avail-
able to a regulatory body developing a strategy to control rnilrond
noise. First, it can set emission standards, standards limiting the
nolse level which can be produced by a piece of equipment or a
facility, An example is EPA's standards for locomotives and rail
cars, 180 Emission standards could also be set on facilities, requiring
that at the perimeter of the facility, a single event noise level of
XdBA could never be exceeded!® or requiring that the 24-hour
average day-night noise level could not exceed Y Ldn, 152

Another option would he to set equipment standards or design
standards on rilroad equipment or facilities, that is, require n

administrative agencies, such ns EPA, have no jurisdietion to offer binding interpre.
tatlons ot advisory opinfons on the subject of preemption.” 1974 AAR Comment,
stupra note 99, at 36, EPA responded in its January 1976 preamble that;

[T]he Noise Control Act of 1872 is clear {n its contemplation thut Federal and

State governments work together in the contral of noise, However, tho Act alse

provides, in some cases, that the Federn] authority be preomptive, The Agency

therefore feels that It is proper for it to explain the extent of {ts regulntions and
to {ndicate the polnt beyond which the States and loci governments may act;
and that it is not prohibited fram assisting the State and local governments by
indicating ways in which the Agency believes they may augment its regulntory
efforts.
41 Fed, Reg. 2190 (1976). In the same philosophical vein, EPA has now prapesed to
alevnie Its advice to the status of regulations, eiting as authority both section 17 of
the Noise Control Act and the Administrtive Procedure Act requirement thnt Agen-
cles publish rules of procedure nnd Agency Interpretations of general applicability. 5
U,5.C. §§ S552(a) IHC), (D), Sectlan 16 of the Noise Contral Act provides n mechanism
for judiclal review of that regulation,

1498, Or, as is not wncommon with EPA, it may be challenged by hoth, See, e.g.,
Sierra Club v, EPA, 540 F.2d 1114 {D.C, Clr, 1676), where environmental groups,
power companies and u state challenged an EPA regulation to Implement the Clean
Air Act's policy that the quality of the alr should nat be significantly degraded.

150, Sce notes 80-95 and nceampanying text supra,

151. Sen, e.g., Chlcago, 1L, Environmental Control Orlinance § 17-4.12 (1069);
Bloomfleld, N.J., Ordinonce Providing Measurement Regulations ond Control of
Railraad Noise § 8} (1075).

152, For an example of a time-weighted nolse standard on railrouds, see Min.
nesotn Pollution Contral Agency, Nofse Pollution Contrel Regulations § NPC 2(b}
(1974); see also Minneapolis, Minn,, Nolse Cantral Ordinances § 048,030 (1972).
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specific type of noise control technology. For esample, an ordi-
nance might require that every locomotive operating within the
Jjurisdiction be equipped with a muffler meeting certain specifica-
tions. Or it might require that any rail yard be surrounded by a
noise barrier meeting certain criteria.

A third approach would be to impose contrals on the use, opera-
tion or movement of facilities or equipment. One such control
would be a requirement that no refrigerator car be permitted to
idle overnight within 100 yards of the railroad boundary, 183
Another such control would be a speed limit on all movements
through a town. Many communities faver night curfews on milroad
yard operations.’™ Other examples are legion, and are tailored to
specific communities’ particular noise problems,

A different type of regulation which has been employed is the

receiving land-use standard, 5% This regulation is distinguished -

from a facility noise emission stancdard by the fact that a receiving
land-use standard relates to noise levels at the perimeter of the
impacted property rather than the noise producing property. Such
& standard may require, for example, that no school shall be sub-
jected to exterior noise levels in exceds of 60 Ldn, This kind of
stanclard is most useful for preconstruction sereening of land uses;
but it has been imposed in many cases where hoth the sources and
receivers are already established.1®® In the latter case, it could
have the effect of setting a standard with which a railroad might
have to comply,

Section 17(c{2) categorizes these various types of patential state
or local regulations as: (1) standards, (2) controls on levels of en-
vironmental noise, and (3} regulations which contrel, license, regu-
late or restrict the use, operation or movement of a piece of
equipment or a facility, How does this categorization affect pre-
emption?

1583, See, e.g., Ordinance Regulating the Idling of Dlesel Powered Railroad En-
gines Within the City of Jenkins, Kentucky (1974},

154, 1t Is a comnon practice for regulations to set dual standards, one applicable
during the day und a more steingent standard applienble during nighttime lours, See,
2.8, Minnesota Regulations, supra note 153, § NPC 2(b); Bloomiteld, N.J., Ordinance,
supra note 151, § 2a), A very stringent nighttime standard could result in u de facto
curfew.

155. Ses, e.g., PORTLAND, OfE, CODRE tit. 18 § 18.10,010 (1876); Illinois Pollution
Cantrol Bourd, Rules ch, B, mley 202.07 (1079),

156, See, e.g., ordinances cited in nate 155 supra,
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" As has been pointed out ahove, 157 EPA considers seetion 17(e)(1)
to be the aperative preemplion provision. Under this inferpreli-
tion, the only action subjeet lo preemption in the first instanee s
“any standard applicalile o noise emissions reselting from opera.
tion of the sume equipment or feility™® regalited by EPA, The
tern-"stndkrd™ as generally understoned, and as used in other
parts of the Naise Control Act, refers to ap emission limitation, a
eriterion for specilying the maximum permissible noise level, and
is quite distinet from contrels on the use, operation or movement
of products,’™ The compendium contained in section 17(c)(2),
however, scems {o contemplute that the term "standard” in section
17(e)(1) may include these other types of controls, In order to ree-
oncile the two subseetions, EPA has coneluded that the term
“standards” should include these other types of contrals In any case
where they wauld have the same efleet us setling a standard on a
picee of federally regnlated equipment, that is, where they would
require it ta meet a higher standard 160 This inlerpretation serves
as a fundamental prineiple In EPA's regulation of railroad noise
hecause it defines the class of preempled regulations,

Applying this principle, the proposal provides that a state or
local aetion is preempted only il it (1} sets o more stringent nu-
merical noise standwrd on o Tedemlly vegulated souree, or (2) by
its terms requires physical modification of u federally regulated
source, or (3) eflectively requires the physical modification of a
federally regulued sonree, 1 “Eifectively requires” is defined as:
“lainy adlion imposing o requirentent such that compliunee can he
achieved by physical madification of Federdly-regulated  equip-
ment or fwilities, and no reasonable allermative exists which does
not involve phivsical modification of Federdlyv-regulated equipment
or fucilities." 19 “Physical modification of Federally regulated equip-
ment or fcilities” is in turn defined as: “[plhysical modifications in
addition to or more stringent Dian these neeessary for the equip-

157, See note 141 und necompanying test supra,

158, Nalse Contral Act of 1072 § 17(c)(1), 42 V.S.C, § 6N {Supp, IV 1670
{emphasis added),

154, See Noise Contral Act of 1972 §8 Gled(I), T0u), 17000 (o), 156, (o), 42 US.G,
§§ 005 1), -BHEGGD, SUIGG, (), G0 TTG, (o) (Supp, IV TO54).

160, Propused Thale, supre note 98, §§ 200304, 201,30¢h), 200,92¢h), 4] Fed
Ko, 52318- 14 { 1974),

161, T, § 200,32(h), 41 Fedd Bep 52310 (1976),

162, M, § 201,000, 1) Fed. Heg, 53R (19716).
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maent or facilities (o meet the Federal standards, 159

Under this constraet, as EPA explains it, a stale or loeal action is
nol precmpted §F it applies only to equipment that BPA has not
reguluted ™ Nor would ao action he preempted if it applies to
fedevally unregalated rail facilities (such us il yards and termi-
nals), it it docs nat ellectively requive physical modification of o
federally vegulited pieee of equipnent. 9% An cxample of a
precmpted regulation under this test might be a neise emission
standid on a il yard which is so steingent that it cannet be
achieved without reducing the noise level of locomotives below the
EPA standard. On the other hand, if it could be achieved by mov-
ing idling refrigerator cars lo the interior of the yard overnight, it
would not be preempted under this test,

Design standards on fueilities that are not federally regulated
would never be preempted. %6 Additionally, a regulation which
does apply 1o federally regulated equipment hut which controls
anly use, operation or movement of such equipment (without set-
ting a standird) is not preempted unless it effectively requires
physical modiffeation. " One sueh regulation which would be
precmpted would be o community ordinance stating that locomo-
tives may not use the main rail line in town alter 8:00 P.M. unless
they produce noise levels 10 dBA below the EPA standard, where
ceasing nighttime operations is not a viable alternative for the rail-
rods,

Another class of non-preempled actions are these which set
standards identical to EPA’S. 1% As a logical consequence EPA has
Judged that Cangress intended to also permit standards which are
less stringent,"™ hased npon the abwious, hut unstated, assumption
that il seetion 17(e)(1) clearly permits the state and local govern.
ments Lo add their enforeement effort 10 EPA's standards by selling
identical standards, Cangress did nat intend to preclude them from
adeling u lesser effort by enforcing against only those who are greally
excecding EPA's standurds,

163, 1d. § 2003001, 41 Fued, Reyr, 53318 {1976),
164, o § 200L3Ke)), 41 Fed. Reg, 52310 {1976). Note the distinetion between
faclltties amd cquipiment, sepra note 87,

165, el, § 201,32(0)(5), (6), 41 Fed, Reg, 52319 (1976).

GG, Fd, § 2013200)0(7), -4 Fed, Reg. 52319 ( 1976),

167, K § 200.02(0)(3), 41 FPesl, B, 52310 (1975),

168, 1d. § 201320} 1), 4] Fed, Rege 52319 (1976),

G el ¢ 20022002, 11 Fod, Neg, 52010 {(M76),
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A refoted issue is whether the identity of standards implies that
enforcement proceduores must e identical as well, Clearly, some-
thing more than the simple numerienl standard must he jdentical,
A vumber by itsell means uothing; it hecomes a stapdard when the
conditions, insirumentation and measurement distances are de-
fined, Not every clement of the compliance procedures!™ is neces-
sarly so definitive, however. This is an issue which the courls have
not yel heed. ¥ When they do, they will probably continue to
interpret preemptive provisions sarrowly and fnd only certain
clements essentiul to the “identity” of the standard, and others
subjeet io state and local fexibility, 272

Three other elasses of regulations would not be preempted
under EPA's approach: (1) restrictions on the use of warning de-
viees (horns, whistles, ete,),"? which were speeifically excluded
from compliimee with EPA’s standards;?™ (3) receiving land-use
standardst™ which can be met reasonably without physical modifi-
aation of federally regulated railroad equipment;!? and (3) use, op-
cration or movement conirels imposed for reasons other than nofse
conirel, 177

With the exception af identical standards, this large class of nn-
preempted state ar loeal netions would be lotally eliminated hy the
broad preemption approach which the railvonds favor. Presnmably,
the states and loeal governments, which have n correspondingly
large elass of railroad noise problems which EPA's standards do not
solve, will strongly fevor the EPA preemption interpretation,

FTO. 40 QR §§ 200.20-200,2.4 (1976) (EPA measurement methodology); 41 Fed,
Rep. A3 (1OT6) (U.S. Dept, of Transportadion propoused complianee procedires).

171 Cf,, Portlamdd Cement Assn, v. Rockelshans, 456 1Rt 375 (D.0. Cin 1973)
eert, denied, 417 VS, 021 (19743, which recognized 1 the test methedology wsed
In developing the standard is i essentind pieee of information Tar the pubilic 1o e
view durlug Informal rulemaoking,

72, For exaniple, e 2,007, prapesed Nailroad Naise Emission Compliunce
Hegulations, 31 Fed. Reg 101483 (2976}, contains provisions relating to who may per-
fona tests and wder what cleeninstances, when a non-complying loemuotive nay be
maved, and reqeirements w5 to fregueney of ealibndion of measurenent sipment,
None of these procedaral requinements effects the siringeney of the stsdard,

173, Propased Rule, siera uote 08, § 200330 XD, A1 Fed, Deg. 52316 {1076),

74 A CISR, § 0L 10 (1076).

175, See notes 185-58 and wecompanyiog dost supere,

76, Proposedt Rube, supred note 98, § 2001.02(01R), -1 17wl Beg. 52319 (1976),

177, [ § 200320 0), 1 Fed, Heg, 52319 (1976) Amin, there 0s an anstated
Tt Intwitiver nssumption Hiat this Noise Comtrol Act coulil nnt have intended to free
thie cailrouds Trom State and Tueab contral of all kbuls for all parposes,
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B Fhe Meaning of "Specinl Local Condition” and
“"Not in Confliet”

EPA has been struggeding, for severa! years with the issues raised
by section 1Te)@} auwd the similar provision Tor moter carviers in
seetion 18eX2).1 When the interstale motor carrier noise stin-
dards were poblished in October of 197417 EPA stated that it
would publish guidelines for special local determinations under
that seetion within 120 days.'® These were linadly propased on
Nouvember 29, 1876,18

Much uf the delay resulted fram a reluctanee to come 1o grips
with the preemptlion fssues diseussed abuve, However, a good deal
of the dillienlty springs from the Hlogic of the hingnage of seetion
17(e)(@) itsell, 1t allows the Administitor to waive preemption il he
determines that hoth conditions exist, that is, that the state or locnl
regnlation is necessitnied by speeial local eonditions, and that it is
not in conflict with the lederal regulations, One is compelled o
ask, i the state or leeal regulation is not in conflict with the lederal
regulation, why most EPA be concerned with it? If it does nat
canllict, it does not hamper the national mniformity goals of seetion
I7; therefore, logically, it should be permitted irvespective of the
exislence of any speceial loeal conditions.

Indeed, the Jegislive history of thix part of the Act indicates
that this was Congress’ original intent. The “ind™ hetween “neces-
sllated by special local conditions™ and "not in conflict” was “o™ i
the version passed in the Seuste on Qetoher 13, 1972.182 Given
the fact that the “and” is there and must be dealt with, the ques.
tion heeomes one of hew to relule the two elements. Should EPA
have a clear test of “not iy confliet,” and il that is not wmet deny the
application regardless of the special conditions? Should they have o
fim requirement for "special Jocal conditions,” and if that is not
met deny the application without reaching the question of canflict?
Or, should EPA engage in some qualitative weighing, permitling
state and loeal regulations which, althongh conllicting lo some ex-
Lend, remedy novery specfal situstion, or which, though treating o
woblem nol overly special, present no confllict at all,

ITH, Nuise Control Aot of 1OT2 § 18000, 43 ULE.CL§ 01T (Supp, 1V 10T
1T, CLER §8 202, 10-002,33 (1596).

180, 36 Pl Heg, 35214 {1974

181, «§1 Fd, B, 52320 (16706}

152, See nate G and aecompunying tead supra,
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The ke of the Noise Contrel Act would not preclude a
balancing approach, and the legislative history suggests (hat Con-
gress wighl hver such an appreach. Statements made on the loor
of the Senate during consideration of (he Bill disenssed the need to
proteet the poblie, and the need to allow communities Lo do their
own regubiding whore the federal standards are not adegquate 1o
prateet Lhem, 1H

EPA’s draft regulistion propuses to adopt a baluncing approach, Tt
states that EPA will not treat each of the two criterin of seetion
17(e)2) ("not in conflict” and “necessitaled by special loeal condi-
Lions™) as independently dispositive. In other words, it does nol say
that il the slightest degree of conflior exists it will not waive
precmplion. Rather, it announces that EPA will weigh three he
tors: (1) the degree of the conflict, {2) the severity of the speeial
conclitions, und (3} the existence of allernative means of achieving
the needed noise eontral {hat are nat precmpted. '8 This third fac-
tor relates both lo the question of eonfiiet (since conflict is more
offensive if there wre non-conflicting, ways to solve the problem),
and to the question of “necessitated™ (since the regulution in ques-
tion is not neeessary il there are other means),

EPA interprets the statute this way to be consistent wilh its in-
terpretation of the preemptive intent of seetion 17(e), If' EPA were
to deem a reguiation to be in confliet heeause it requives physical
modilicalion of a federally regulated picee of equipment, and lets
this be dispositive, then every request for waiver would necessorily
e denied, since every regulation which is preempted (requiring
waiver) would, by EPA's definition, efleetively reguire maodification
of federally regulated equipment, 185

Iaving annonnced that it would weigh the degree of conflict
agadnst the severity of the special loeul condition, how will EPA
define these terms? Does “conflict” mean that eompliainee with the
local regulation Inhibits complianee with the federal  standard?
Doves it mean that the loeal standard requires the milroad to modily
ciuipment which meets the Tederad standard? 1t prabably menns
hoth of these, Suppose, however, that a loeal regulation daes not
expressly  vequive modilication of federlly regnlited  equipment

183, See 118 Coxa, Rk, 3545 1-H2, 37318 {1072),

184, Tropused Boade, supra nete S48, § 2003000, 41 Fed, Reg, 82320 (1976),

185, See exfterla for deleomining whether aw action is precmpted, nates 16162
aned aecompunying et sapra.
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and sueh maodifiention is only one of the means of complinnee,
Under EPA's precption tieory, i it is preempted at all, madifica-
tion is the only way lo comply at reasonable cost. 1s the mnount of
cost relevant 1o determining the degree of conflict? More groer-
ally, is it a confliet il & state or local law reguires the milroads to
spene oo mueh money an noise control? Some would find it
traubling to answer that EPA shonld engage in this inguiry. Had
Congress considersd the guestion, which it probably did not, it is
deubtful that it would have answered that EPA, by vidoe of sec-
tion 17 ol the Noise Control Act, is to be the guardian of the wil-
roads” economic health, And yet, how can EPA aveid considering
cast?

Conflict has other dimensions, moreover, Consider a yard loco-
maotive whieh never goes out au the rights of way, but shuttles cars
Lngk anel forth in a rail yard, Sinee it operates in o fixed lacation, it
will not be subjee! to numerous different standurds in different
Jurisdictions—the problem section 17 was intended (o conibat, 180
Nutiona! wnifornkity is not necessary il the locomotive has to ineet
the stardard of anly one jurisdiction.

ETA has avoided giving complete rules in its draft regulation bot
does enumerate the fictors it will consider, EPA states that in as-
sessing the degree of confliet with the federal regolatory scheme,
the Agency wili “consider the degree to whicl granting the appli-
eation wanld be inconsistent with the poliey of the Noise Control
Act of providing federnl standards for saurces of noise in commerce
which require national aniforinity of treatment.”187 Considered rel-
evant fn such assessment will her (1} the numer of picees of rail-
road equuipment thal would be alfected; (2} the degree to which
altected equipment operates in jurisdietions other than that which
seeks o vegulate them; (3) whether the state or local action would
impose hurdensome testing requirements that difler from the fed-
eral requivements; and () the degree to which the free flow of
commerce would be impeded by the vegulation, 168

Defining “special Incal conditions”™ is o matter with which EPA is
understandably more comfortable, Although the meaning of e
term is discussed nwhere in the legislative history, the context in
whicl it is vsed indictes that it means some provailing civeunis

186, Sew note 67 mud acecmpanying ioxtaupra,
INT. Progosed fhele, supra pote 05, § 2003Hd), 41 1ed, Ko, 52020 (1976).
1855, Idd.
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stances in s given community or stade which wonld cause the Ad-
ministratar to determine that more noise reducetion should he
achieved there, This will require "some showing of speefal or un-
wsnal eireomstanees. I the test were simply whether the federal
standards adequately protect health and  wellure, almost every
cowmmunity would qualify, since EPA’s analysis shows that the
limiting constraints of cost and available teelmology prevented EPA
fromn selling the standards at Jevels low enongh to climinate ad-
verse impacts on all persons, 189

What s & community with a speeiel condition? 1s It one with a
heightened interest in noise eontrol? Probably not, since the Noise
Control Act's recognition that all Aericins are entitled to an cuvi-
ronment free from noise which jeopardizes their hiealth and wellre
wonld indieste that ol are entitled to be interested . in noise
contipl 18 1s it a community with a historically low ambient noise
level, such as Moah, Utah, or Yumatilla, Oregon, where incereases
in noise are especially noticeulde? is it a community with a high
ambient neise Jevel and a high population density, sueh as Chicago
and New York, where inereases may eause more people to be m-
pacted in tevns of unnoyunce or even hearing loss? Or is it some-

thing mere specifie, sueh as an imusually large concentration of

noise sensitive activities avound a vaitroad facility, such as schoals,
libearies, dlunehes, concert halls, hospitals, sursing homes, large
housing developments? Or is it o geogeaphica! {aetor, such as &
steep hill in town where sailroad engines must Tabor noisily? Tt
may he a special condition maore closely related to railvond operas
tions. For example, some communities lave only one or two trains
u day; others have several tracks that are major freight routes, or
major commuter lines which run scores of trains a day heginning
Liefore dawn and ending afler the children have gone to bed. Some
towns have only a smadl station; athers have huge freight yards,
EPA’s answer beging in the same legal philosophical terms as ity
definition of conllict: in assessing the severity of the special local
condition "the Administrator will constder 1he degree to which de-
nyhig the application woukl he inconsistent with the poliey ol the
Noise Centrol Act of providing an enviconment free from noise thad
jeopardizes the publie heatth and wellare. ™ The Administrator

150, See potes §6.07 aodd sccampanying test supra.,
M0, Noise Control Act of 72§ (03, 42 UR.GCO§ 001D (Sopp. 1V 1071}
WL Propesed Bole, supeeg note 95, § 2008340}, b Fed, Tegn A222000007G),
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will eansider whether there exist geograplical, lopogeaphical or
demographic conditions which render the federal standavds inade-
quate to protect publie health and wellare. "Such factors as the
proximily of noise-sensitive populitions to noise sourews, or condi-
tions which increase cither the duration or Intensity ‘of noise will
he considored relevand, 1o

These eriteria, by their nature, feave room for considernble sub-
Jeetivity, This is purticularly true o light of the baluncing process in
which EPA would engage. I this entive appronch ever emerges as a
final regulation, and if it survives the Jegal challepges in the Court
of Appeals, the inevitable challenges 1o EPA's decistons on individ-
ual applivations for waivers of preemption will serve us the imd test-
ing ground of the reasonableness wnd uscfulness of this balancing
approacly, 199

Al waivers of preemplion granted (or denied) by EPA under
seetion 17(e}2) will he subject to judiciil review by any party who
is aggrieved. ™ In any such lawsuits, the scope of review will be
that preseribed in the Administvative Procedure Aet. 15 The issues
will thereloresinclude whether EPA's action gramting or denying
the waiver was arbitrary, capricions, an abuse of diseretion or
otlierwise nat in accordunce with liw; 2% whether it was eontrary to
constitutional right, power, privilege ar immunity;? and whether
it was in excess of the Administrators statutory furisdiction, author-
ity or liindtations, or short of stalutory right, 198

The Environmental Protection Agency and many other federnl
agencies have heen vespondents ina long line of cases under the

192, Id, § 200L.34e)(1), 41 Fed. Beg 52320 (1076),

193, The inltial testing ground was the interageney review process onder which
he draft regulation was eireulated lefore proposal, This review was engradted upon
the rlemaking rweguirements of the Admdnistrative Precedure Act by the Director,
Office of Management sd Budsied, theongh o memorandum Lo dbe heads of all Des
pattments and Ageneles of the Tederal government on Qetoher 5, 7L This directive
roquired that all propesals and fnal mles pertinlag to eovlrarmental quality, con-
smaner protection and necupaticnal safety and bealth he submitted Lefore praposa)
aned before Tl publication ta the Office of Managensend and Budget and distriboted
far comment to all interested federl agencies, In BEPA's cise the proeess is, a1 its
warst, n foruem for pressaee politios and, at its boest, o severe tost of the logie, legitis
ey sl thoronglipess of EPA suleimaking.

10, 5 LS. §§ 702, T00 (1970) 25 VLS.C § 1V, ay amended by Pubs, L. Now
Q1571 1 Stab, AT2 s wee Califinn v, Sandeas, 47 5, Ct, O8O (1077,

1095, 5 LS. § 706 {1970,

106, 5 LLE.CL§ TOREIMAY (1970),

WL 5 US.0. § TOSEI0N (1670),

198, 65 UK.C.§ TOGIKG) (1970).
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Sdnisteative Procedure Aet, The eourts have established o vigor-

ous test of the Agencies” actions, ™ ed cngnge ina "serehing aned
cirelal™ dnguiry fnto the Gets o ocder o determine whether thera
has been a “cloar error of judgment,™% This esperienee®! has
mude it clewr that EPA will need detailed infornation in order to
support ity ety or denials of wiivers.

The gathering of this detailed ipformation will represent a sig-
nificant bineden, mueh of which will fall an the state or conmunity,
and some of which pay [all on the railroads, The process will prob-
aldy involve mihlie. notice and comment procedures, ™ and possi-
Wy publie hearings, further adding to the complexity and expense.
For these reasons, EPA has tried in its drdl proposed regulation to
identity those types of state and local actions whiel are nol pre-
einpled, so that they will not have to engage unnecessarily in this
enmbersome process.

The resouree demands of the waiver application process em-
phasize the importance ol elurifving the seope of precption, More
Amdamentully, scetion 17(e)(2) imposes with respect to the pre-
cmpted regulation one significant egal hurdle that it would not
athervise have faect]l. Before the Noise Contral Aet of 1972, o state
or comntunily conld constitutionally defend a noise control on an
interstate railroad simply by establishing that it did nol impose an
undue burden on interstate commercee. Now, any regelulion which
is precmpled must be shown (o be necessitated by speela] loeal

190, See Verkoll, Judiciad Bevlew of Informal Rulonaking, G0 Va, 1. Riv, 185
{1971); Leventhal, Encivonmental Decivioemaking and the role of the Courts, 122 U.
Pa, L. REV, B0 LLOT0; Wreight, The Goures aned the Balemaking Process: The Limits
of fudicial fieview, 58 ConNe Lo ey, 375 {1974).

200, Cltizens to Preserve Overten Pk v, Valpe, 01 LS, 1020 116 (1071,
Accovd, Ethy] Corgs, v, AL S B2 1 AT 050 12,6, i, eert. dended, 136 LS.
841 (1976); Sherra Club v, 12PA, 540 Fad 1115 1123 (DG Chr, 1970),

2, For a glimpse of EPA'S history o ndicial review, see Kthyl Corp v BDA,
541 8. 1 (DG Cind, eort, denied, 426 UL, 941 (1976) Amoce O Ca. v K1PA, 501
F.2d 702 (DG Cin MT0; Texas v. EPA, 00 F.2d 289 (5ith Civ, 1074), cert, dended,
421 U5 045 (I0T5E Portlund Gement Ass™n v, Bnekelshaus, 186 17.2d 375 (D.C, Cir
1978, eeet dented, 107 VLS 02 (16T o one rebiaring sud, now, Portloe Ce-
ment Ass'mov, Tradng 513 24 506 {1075, Iaterpationad Harvester Co, v, lluckels
shas, TR 1200 GIA{D.CL Cive WIT3).

203, KEPA issued in conjunclion with it proposed walver regulation guidelites
sedlisgy finth Qe procedures it wonlil espeet applicanis o follow and ypes of
inforation which their wpplicatinas shuouhil contain. See B8 Ped, Reg, 525317 (1976),
These guidelines were o have Been a pant ol the vegalation, Hol were pemoved o
the request of the Office of Management and Bodget as u gestare foward deereasing
the volwme of federal vogalalions,

EETY
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conditions sdd not in eondlict with federul noise regulations; and in
addition it still miy net impase an wdue burden on interstade

Ceomneree, 208 '

V. CosseENT

All of these uncertaitios will be resolved by the conets in due
time, but it is ditficult o resist the temptition to sugeest how, in
this writer's apinion, they ought to be resolved. I Congress had cou-
sidered all the: ecomples practical fmplications which have been
touched on above, the answers might he casier. Tt s axiomatic,
hewvever, that Congress could never devole that kind of attention
to an issue like railrond noise, Nor is the Act sulficiently clear on
its faee to resolve these gquestions, T is probably true that the ril-
roads, who persnaded (he Senate Public Works Committee o in-
cnde their reecommentded section in the Noise Cantral BLill, S.
33142, thought that they kuew exactly what the hnplications were
and expetly what they wanted 1o achieve, Bt policies mueh
broader than the railrouds' perceived need for freedom from the
hurdens of state and local regulation inhihit the EPA from wneriti-
cally accepting the raitmads’ interpretation of the Noise Coutrol
Act.

A reasonable resolution of the guestion of the degree of preempe-
tion preseribed by scetion 17 ol the Noise Conlrol Acel requires
that three propositions (none of which will be fully aceepted by all
partics) be kept elearly in mind. First, the stules and their politieal
sulidivisions have Gaditionally  enjoved the power 1o regulate
for the proteetion of the bealth and welfare of their citizens, and
that power should not be dimindshed without gosd reason, Courts
have treated this as a basic prinviple in preemption cises, hath
in scurching for Congress” intent in the absence of preemption
Tangnage, and in the narrow intevpretation given lo preemplion
suetions, 204

Sceond, il there is a dominant theme in the legishative history of
section 17, it is that the burdens on fulerstate comnieree which
Dongress hoped to case hy preemplion were those which could be
easedd by national unilormity. Again and again, references were
made 1o the chaos and confusion that would result rom moving

2003, See Ll Fedds Rog 52318 (1976),
A4 See notes 33205 and aceoanpay g test suprd,
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noise sovrees iveding taoongh differeot jordsdictions with differing

Tund Ineonsistent requirements, 2% AR local regmdations represent
Csmpe degree of burden o cavriers hecanse complianee ensts re-

duce prolits, Yel al no time in the degislative history was it said that
all loeal regalitions should he precipled; nowhere in the Act does
the term “harden on interstale commerce” appeiy,#9%

Third, the primary ohjective of 1he Noise Coutral Act i5 o con-
trol noise. ™7 Despite e coneamitant objective o national unifur-
mity, in none of the Act's precniption provisions dous preemption
tuke clloet hefire the offective date of EPA regulations, and noune
of these provisions forhids state or loeal governments from enacling
hetr own standards idention to TPA's, 208

Based upon these propositions, the donbts ns to whether section
170 arders BPA to Tully nceupy the ficld, and whether seetion
17(c) precmpts broadly or narrowly, should be resolved in fvor of
the maintenanece of state and local authority. Tn the absence of
unequivoeal requirement that EPA regulate every fixed and mov-
jng fustrumentality of the fderstate rail enrriers, EPA ought to he
able to exercise a reasoned diserelion in determining which sources
it will regmlate. A determination based upon n weighing of the
newd Tor national iniformity with respeet to a specilie type of faell-
fly or equipment against the ability to regulate more effectively at
the local level seems most legitimate, 209

By the same foken it wouold be fundmeniaiiy unsound for o cont
to interpret seetion 17(e) so as to preempt state and loend control of
facilities or equipment not regulated by EPA®® Tt scems neces-
sary, however, W inchule within the preemptive scope all equip-
ment which is a part producer of the particular noise to which EPA
stundards apply il preciption is o have any meaning,

The closer isswe is the validity of EPA's Intrjeate anplysis of what
is preempted and what is nol. 2t 1t is hased upon the distinetion

2, See notes G367 wud necompatying lext supre.

206, By contrast, SAR used the term incits prapiosal to the Senate Public WelBire
Commitiee, see noke 55 yupru.

U7, Noise Coutiol Act of 1072 §§ 2a)(1), (2}, (b), -2 US04 400G, (2), (by
{Supp, 1V T4}

204, Noise Costrnl Act ol IDF2 &8 Gle)(n), 17ed(1), 18(e}1), 42 U.S.C.
£§ 10050 1), AHEeRD), DT} (Supp. 1V TH79).

200, See section AL supra,

2, Kee sevlion 1B supre,

2L See secliom IV supra.
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hetweea emission standards and other fypes of noise eonteol me;-
sores, adistinetion well knowa in Congeress and recopmized in vindons
pirls of the Aet, ™3 Morcover, EPA inclides as standards anything
which effietively requires physical moditication af federally regn-
Tated sonrees 13 This henclanark is a0 recognition thal cinission

Tstandards are technologieal reguivements, aned 1hat - conversely
technologionl requivements are basiedly  emission standards, By

applying this irenclinark, EPA s able to acenand for and harmonize
all the Tansmage of section 17}

Finally, EPA’s appraneh of publishing its preemption interpreta-
tion as a regulation subjeet to judiciul review™ provides a three-
prong program for resolving the many issues raised by the Act. R
gives guidisee on a camples legal and leehpicn) subject in ihe ab-
sence of which state and local governments may bave been dis-
eouraged from taking action within their power, 1t sets up aunified
thesis for judicial interpretation in an area traditionally reserved for
the eourts. And it assures an ewly, central, authoritative and or-
derly resolntion of the legal issues without enguging many lower
courls over mimy yeurs.

Following the EPA proseription all the way would result in a
preemption fr narvewer than what the railrouds hoped to obtain in
1971 when they started all of this. To be sure, the business of
setiing noise emission standards on equipmuent that moves {rom
one jurisdiction to another does vightlully demand national unifor-
wity, and EPA's standards serve a uscful purpose. It cannol be
denied, however, that railroad naise is a locdized problem.
Stralegies involving special fises, use, operation and movement
controls and other approaches enuld be ilored Lo individual comi-
munities’ noise situations to bring immediate and specific relief to
those most affeeled without affecting EPA's standards and without
causing chans or confusion by their lack of upiformity, Mereover,
they would still be subject lo the traditionat constitutional Lest of
undue burden on interstate commeree,

If the courts agree witly the milroads on these issues, com-
munities will be left helpless o decide for themselves that they
have a noise problem and (o solve it their own way, To lind them
preempted wonld throw o gauntlet before them, reguiving them at

T8 Nee note 1D wd petompanying test sepra,
O3 See noles HEE-62 dosl avconapanying teat supra,
ALl See uole LIS and acennipanying lest supira,
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gread espense fo conpvinee EPA and o reviewing court that they
Bave: o speeial toeal condition that necessitates their action and that
such actiom is yot in conflict with federal vepulstions, two tests
which are subjective and not, clearly defined, and whicls may or
may not prermit o balaneing of public need against the interference
wilh interstale commeree, Tn the fuce of such a hurden state and
local governments may simply decide that they comot afford to
tuke the steps necessary lor the profection of their citizens” healt)

andd wellure,

FIPPU ISP SRR R




